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I.
INTRODUCTION
1. On 29 April 2004, the European Parliament and the Council adopted Regulation (EC) No 883/2004
 on the coordination of social security systems (hereinafter referred to as the "basic Regulation") which is intended to replace Regulation (EEC) No 1408/71
. Article 89 of the basic Regulation requires that a Regulation laying down the procedures for its implementation be adopted. To this effect, on 31 January 2006, the Commission submitted the above-mentioned proposal for a Regulation to the Council.
2.
On 24 January 2006, the Commission also submitted a proposal for a Regulation amending Regulation (EC) No 883/2004 and determining the content of Annex XI (doc. 5896/06). This proposal provides for supplementary provisions regarding specific aspects of individual Member States' legislations in order to ensure that the basic Regulation is smoothly applied in the Member States concerned. 
3. The objective of the proposal for an implementing Regulation is to complete the process of modernising the rules currently applicable in this field, thus replacing the current implementing Regulation (Regulation (EEC) No 574/72). It aims, in particular, to define for all the parties involved (insured persons, their employers as the case may be, social security institutions and the competent authorities of the Member States) the procedures for implementing in practice the rules set out in the basic Regulation.
4. The proposal completes the modernisation accomplished by virtue of the basic Regulation and seeks to improve current procedures by simplifying them and clarifying the existing provisions in many areas. In this respect, the proposal is intended to clarify the rights and obligations of the various stakeholders.
5. The proposed legal bases being Articles 42 and 308 of the Treaty, the Council is required to act unanimously, in accordance with the co-decision procedure with the European Parliament.
6. The European Parliament has not yet delivered its opinion. The Economic and Social Committee delivered its opinion on 26 October 2006.
7. In view of the subject matter, the Regulation to be adopted will also apply to the European Economic Area.
8. Due to the complexity and urgency of this file, and in accordance with the approach already taken in Council's discussions on the basic Regulation, it has been decided to aim for Council's agreement on a chapter-by-chapter basis. 
9. In addition, in order to determine, for each Title of the proposal for a Regulation implementing the basic Regulation, whether the measures which are needed are either of a horizontal nature (if they are to cater for several Member States' similar specificities with regard to their social security systems and thus should be dealt with in the draft implementing Regulation) or specific to particular Member States (and should thus be subject to specific entries in the draft Regulation on Annex XI to the basic Regulation), the Social Questions Working Party agreed to the Austrian Presidency's suggestion to examine the two proposals jointly.
10. In accordance with this procedure, on 1 June 2006, the Council reached a partial general approach on Titles I and II of the draft implementing Regulation and on the relevant parts of the draft Regulation amending the basic Regulation (docs. 9584/06 ADD 1 and 9613/06).
11. On 1 December 2006, the Council further reached a partial general approach on Title III, Chapter IV, of the draft implementing Regulation and on the relevant parts of the draft Regulation amending the basic Regulation (docs 15600/06 and 15596/06).
12. At the initiative of the German Presidency, the Social Questions Working Party further undertook to examine: 
-
Title III, Chapter I (sickness, maternity and equivalent paternity benefits) of the proposal, (in parallel with the relevant parts of the proposal for a Regulation amending the basic Regulation and determining the content of Annex XI);
-
Title IV, Chapter I (Financial provisions)

of the proposal.

13.
On 16 May 2007, the Permanent Representatives Committee reached agreement in principle (subject to two parliamentary scrutiny reservations), on the text of Title III, Chapter I, as set out in the Annex. It also reached agreement in principle (subject to a single parliamentary scrutiny reservation) on the relevant parts of the proposal for a Regulation amending the basic Regulation and determining the content of Annex XI (doc.9759/07).

14.
The Spanish delegation put forward two statements for the Council Minutes in relation to Article 25(6)(7) and (7a) as well as Article 29, in Title III, Chapter I, as set out in Annex III to this note.
15.
The Danish and United Kingdom delegations maintained parliamentary scrutiny reservations. In addition, all delegations maintained linguistic scrutiny reservations.
16.
The Explanatory Note in Annex IV to the Addendum to this note states that the Council's agreement on the text of Title III, Chapter I, of the draft Regulation (sickness, maternity and equivalent paternity benefits) is provisional since :

· only part of the text has been examined;

· the agreement on the relevant parts of the text of the draft Regulation defining the content of Annex XI is provisional.
17.
Pending receipt of the European Parliament's Opinion in first reading, the Permanent Representatives' Committee therefore invites the Council:

-
to reach a general approach on the text of Title III, Chapter I, of the draft Regulation (sickness, maternity and equivalent paternity benefits), as set out in Annex I, subject to the conditions laid down in the Explanatory Note in Annex IV;
-
to enter the two statements by the Spanish delegation, as set out in Annex III to this note, in its Minutes.
____________________
ANNEX I
Title III – Special provisions concerning the various categories of benefits

Chapter I – Sickness, maternity and equivalent paternity benefits

Article 22
General implementing provisions

1.
The competent authorities or institutions shall ensure that any necessary information is made available to insured persons regarding the procedures and conditions for the granting of benefits in kind where these benefits are received in the territory of a Member State other than that of the competent institution.

2.
(deleted).

3.
(deleted).

4.
Notwithstanding Article 5 (a) of the basic Regulation, a Member State may become responsible for the cost of benefits in accordance with Article 22 of the basic Regulation only, if the insured person has made a claim for a pension under the legislation of this Member State, or in accordance with Articles 23 to 30 of the basic Regulation only, if he/she receives a pension under the legislation of this Member State.

5.
(deleted).
Article 23

Regime applicable in the event of the existence of several regime

 in the Member State of residence or stay
If the legislation of the Member State of residence or stay comprises more than one scheme of sickness, maternity and paternity insurance for several categories of insured persons, the provisions applicable under Articles 17, 19(1), 20, 22, 24 and 26 of the basic Regulation shall be those of the legislation on the general scheme for employed persons.

Article 24

Residence in a Member State other than the competent Member State
1.
For the purposes of the application of Article 17 of the basic Regulation, the insured person and/or members of his/her family shall be obliged to register with the institution of the place of residence. Their right to the benefits in kind in the Member State of residence shall be certified by a document issued by the competent institution upon request of the insured person or upon request of the institution of the place of residence.

2.
This document shall remain valid until the competent institution informs the institution of the place of residence of its cancellation.
The institution of the place of residence shall inform the competent institution of any registration it has carried out in accordance with the provisions of paragraph 1 and of any change or cancellation of that registration.

3.
For the purposes of the application of Articles 22, 24, 25 and 26 of the basic Regulation, this Article shall apply mutatis mutandis.

Article 25

Stay in a Member State other than the competent Member State

A)
Procedure and scope of right

1. For the purposes of the application of Article 19 of the basic Regulation, the insured person shall present a document issued by his/her competent institution showing his/her rights to benefits in kind to the health care provider in the Member State of stay. If the insured person does not have the said document, the institution of the place of stay, upon request or if otherwise necessary, shall contact the competent institution to obtain the necessary document. 
2. The document shows that the insured person is entitled to benefits in kind under the conditions laid down in Article 19 of the basic Regulation on the same terms as those applicable to persons insured under the legislation of the Member State of stay. 

3. The benefits in kind referred to in Article 19(1) of the basic Regulation shall refer to the benefits in kind that are provided in the Member State of stay, in accordance with the latter's legislation, and which become necessary on medical grounds with a view to preventing an insured person from being forced to return, before the end of the planned duration of stay, to the competent Member State to obtain the treatment he/she requires.
4. (deleted)

B)
Procedure and arrangements for meeting the costs and providing reimbursement of benefits in kind

5.
If the insured person has actually borne the costs of all or part of the benefits in kind provided within the framework of Article 19 of the basic Regulation and if the legislation applied by the institution of the place of stay provides for the possibility of reimbursement of those costs to an insured person, he/she may send his/her 
application for reimbursement to the institution of the place of stay. In this case, this institution shall reimburse directly to that person the amount of the costs corresponding to these benefits within the limits and under the conditions of the reimbursement rates in its legislation.

6.
If the reimbursement of these costs has not been requested directly from the institution of the place of stay, the costs incurred shall be reimbursed to the person concerned by the competent institution in accordance with the reimbursement rates administered by the institution of the place of stay or the amounts which would have been subject to reimbursement to the institution of the place of stay, if Article 61 of the implementing Regulation had applied in the case concerned.

The institution of the place of stay shall be obliged to provide the competent institution, upon request, with all necessary information about these rates or amounts.

7.
By way of derogation from paragraph 6, the competent institution may undertake the reimbursement of the costs incurred within the limits and under the conditions of the rates of its legislation, provided that the insured person has agreed to this provision being applied to him/her. 
7a.
If the legislation of the Member State of stay does not provide for reimbursement pursuant to paragraphs 5 and 6 in the case concerned, the competent institution may undertake the reimbursement within the limits and under the conditions of the rates in its legislation, without the need for the agreement of the insured person.
7b.
The reimbursement to the insured person shall, in any event, not exceed the amount of costs actually incurred by him/her.

8.
In the case of major expenditure, the competent institution may pay the insured person an appropriate advance as soon as this person submits his/her request for reimbursement to it.
C)
Family Members

9.
Paragraphs 1-8 shall apply mutatis mutandis to the members of the family of the insured person.

Article 26

Scheduled treatment

A)
Authorisation procedure 

1.
For the purposes of the application of Article 20(1) of the basic Regulation, the insured person shall present a document issued by the competent institution to the institution of the place of stay. For the purposes of this Article, the competent institution shall mean the institution which bears the cost of the scheduled treatment; in the cases referred to in Article 20(4) and 27(5) of the basic Regulation, in which the benefits in kind provided in the Member State of residence are reimbursed on the basis of fixed amounts, the institution of the place of residence shall be considered to be the competent institution.
2.
If an insured person does not reside in the competent Member State, he/she shall request the authorisation from the institution of the place of residence, which shall forward it to the competent institution without delay. 

In this case, the institution of the place of residence shall certify in a statement whether the conditions of Article 20(2) second sentence of the basic Regulation are met in the Member State of residence.

The competent institution may refuse to grant the requested authorisation only if, according to the assessment of the institution of the place of residence, the conditions of Article 20(2) second sentence of the basic Regulation are not met in the Member State of residence of the insured person, or if the same treatment can be provided in the competent Member State itself, within a time-limit which is medically justifiable, taking into account the current state of health and the probable course of illness of the person concerned.

The competent institution shall inform the institution of the Member State of residence of its decision.

3.
If an insured person who does not reside in the competent Member State is in need of an urgent vitally necessary treatment and the authorisation cannot be refused according to Article 20(2) second sentence of the basic Regulation, the authorisation shall be granted by the institution of the place of residence on behalf of the competent institution, which shall be immediately informed by the institution of the place of residence.

The competent institution shall be obliged to accept the findings and the treatment options concerning the need for urgent vitally necessary treatment that is decided by the doctors approved by the institution of the place of residence that issues the authorisation.

4.
At any time during the procedure of the granting of the authorisation, the competent institution shall reserve the right to have the insured person examined by a doctor of its own choice in the Member State of stay or residence.

4a.
The institution of the place of stay shall, without prejudice to any decision regarding authorisation, inform the competent institution if it appears medically appropriate to supplement the treatment covered by the existing authorisation.

B)
Meeting the cost of benefits in kind incurred by the insured person

4b.
Without prejudice to paragraph 5, Article 25(5) and (6) of the implementing Regulation shall apply mutatis mutandis.
5.
If the insured person has actually borne all or part of the costs for the authorised medical treatment himself or herself and the amount of costs which the competent institution is obliged to reimburse to the institution of the place of stay or to the insured person according to the previous paragraph (actual cost) is lower than the amount of cost which it would have had to assume for the same treatment in the competent Member State (notional cost), the competent institution shall reimburse him/her, upon request, the cost of treatment incurred by the insured person up to the amount of the difference by which the notional cost exceeds the actual cost. The amount of reimbursement may, however, not exceed the amount of expenses actually incurred by the insured person and may take account of the amount which the insured person would have had to pay if the treatment had been delivered in the competent Member State.
C)
Meeting the costs of travel and stay as part of scheduled treatment

6.
Where the national legislation of the competent institution provides for the reimbursement of the costs of travel and stay that are inseparable from the treatment of the insured person, these costs for the person concerned and, if necessary, for a person who must accompany him/her, shall be assumed by this institution when an authorisation is granted in the case of treatment in another Member State. 

D)
Family members

7.
Paragraphs 1-6 shall apply mutatis mutandis to the members of the family of the insured persons.
Article 27

Cash benefits relating to incapacity for work in the event of stay or residence

in a Member State other than the competent Member State

A)
Procedure to be followed by the insured person

1.
If the legislation of the competent Member State requires that the insured person presents a certificate in order to be entitled to cash benefits relating to incapacity for work pursuant to Article 21(1) of the basic Regulation, the insured person shall, ask the doctor of the Member State of residence who established his/her state of health to certify his/her incapacity for work and its probable duration.
2.
The insured person shall send the certificate to the competent institution within the time limit fixed by the legislation of the competent Member State.
3.
Where the doctors providing treatment in the Member State of residence do not issue certificates of incapacity for work, which may be required under the legislation of the competent Member State, the person concerned shall apply directly to the institution of the place of residence. That institution shall immediately have the incapacity for work medically assessed and the certificate referred to in paragraph 1 drawn up. Such certificate shall be forwarded to the competent institution forthwith.

4.
The application of the procedures referred to in paragraph (1) to (3) shall not exempt the insured person from fulfilling the obligations provided for by the legislation of the competent Member State, in particular with regard to his/her employer and, where appropriate, with regard to measures aimed at assisting the insured person's return to employment.

B)
Procedure to be followed by the institution of the Member State of residence 

5.
Whenever requested by the competent institution, the institution of the place of residence shall carry out any necessary administrative checks or medical examinations of the person concerned in accordance with the legislation applied by this latter institution. The report of the examining doctor that concerns, in particular, the probable duration of the incapacity for work, shall be forwarded without delay by the institution of the place of residence to the competent institution.

6.
(deleted).

C)
Procedure to be followed by the competent institution

7.
In all cases, the competent institution shall reserve the right to have the insured person examined by a doctor of its own choice.

8.
Without prejudice to Article 21(1) second sentence of the basic Regulation, the competent institution shall pay the cash benefits directly to the person concerned and shall, where necessary, inform the institution of the place of residence thereof. 

9.
For the purposes of the application of Article 21(1) of the basic Regulation, the particulars of the certificate of incapacity for work of an insured person drawn up in another Member State on the basis of the medical findings of the examining doctor or institution shall have the same legal value as a certificate drawn up in the competent Member State.

10.
If the competent institution decides to refuse the cash benefits, it shall notify the insured person of its decision and simultaneously notify the institution of the place of residence thereof, where necessary.

D)
Procedure in the event of a stay in a Member State other than the competent Member State

11.
Paragraphs 1-10 shall apply mutatis mutandis when the insured person stays in a Member State other than the competent Member State.

Article 27a

Long-term care benefits in cash in the event of stay or residence in a Member State

other than the competent Member State

A)
Procedure to be followed by the insured person

1.
In order to be entitled to cash benefits relating to long-term care pursuant to Article 21(1) of the basic Regulation, the insured person shall apply to the competent institution. The competent institution shall, where necessary, inform the institution of the place of residence thereof.

B)
Procedure to be followed by the institution of the place of residence

2.
At the request of the competent institution, the institution of the place of residence shall examine the condition of the insured person with respect to his/her need of long-term care. The competent institution shall give the institution of the place of residence all necessary information for such examination.

C)
Procedure to be followed by the competent institution

3.
In order to determine the degree of need of long-term care, the competent institution shall have the right to have the insured person examined by a doctor or any other expert of its own choice. 

4.
Article 27(8) of the implementing Regulation shall apply mutatis mutandis.
D)
Procedure in the event of a stay in a Member State other than the competent Member State

5.
Paragraphs 1-4 shall apply mutatis mutandis when the insured person stays in a Member State other than the competent Member State.
E)
Family members

6.
Paragraphs 1-5 shall apply mutatis mutandis to the members of the family of the insured person.

Article 28

Application of Article 28 of the basic Regulation

If the Member State where the former frontier worker last pursued his/her activity no longer is the competent Member State and the former frontier worker or a member of his/her family travels there with the purpose of receiving benefits in kind by virtue of Article 28 of the basic Regulation, he/she shall submit to the institution of the place of stay a document issued by the competent institution.
Article 29

Contributions by pensioners

1.
(deleted).

2. If a person receives pensions from more than one Member State, the amount of contributions deducted from all the pensions paid shall under no circumstances be greater than the amount deducted from a person with the same amount of pensions obtained from the competent Member State.
Article 30

Application of Article 34 of the basic Regulation

A)
Procedure to be followed by the competent institution

1.
The competent institution shall inform the person concerned of the provision contained in Article 34 of the basic Regulation regarding the prevention of overlapping of benefits. The application of such rules shall ensure that the person not residing in the competent Member State is entitled to benefits of at least the same total amount or value as that to which he/she would be entitled if he/she resided in that Member State.
2.
The competent institution shall also inform the institution of the place of residence or stay about the payment of long-term care cash benefits when the legislation the latter institution applies provides for long-term care benefits in kind, which are mentioned in the list referred to in Article 34(2) of the basic Regulation.
B)
Procedure to be followed by the institution of the place of residence or stay

3.
Having received the information provided for in paragraph 2, the institution of the place of residence or stay shall without delay inform the competent institution about any long-term care benefit in kind intended for the same purpose which it grants under its legislation to the person concerned and of the rate of reimbursement.

4.
The Administrative Commission shall lay down implementing measures for this Article where necessary.

Article 31
Special implementing measures

1.
When a person or a group of persons are exempted upon request from compulsory sickness insurance and these persons are thus not covered by a sickness insurance scheme to which the basic Regulation applies, the institution of another Member State shall not, only because of this exemption, become responsible for bearing the costs of benefits in kind or in cash provided to theses persons or to a member of their family under Title III, Chapter I, of the basic Regulation.

2.
For the Member States referred to in Annex 2, the provisions of Title III, Chapter I, of the basic Regulation relating to benefits in kind shall apply to persons entitled to benefits in kind solely on the basis of a special scheme for civil servants only to the extent specified therein. The institution of another Member State shall not, only because of this, become responsible for bearing the costs of benefits in kind or in cash provided to these persons or to a member of their family. 
3.
When the persons mentioned in paragraphs 1 and 2 and the members of their families reside in a Member State, where the right to receive benefits in kind is not subject to the conditions of insurance, or of activity as an employed or self-employed person, they shall be liable to pay the full costs of benefits in kind provided in their country of residence.
________________
ANNEX II

ANNEX 2

Special schemes for civil servants 

(Articles 31 and 41)

A.
Special schemes for civil servants which are not covered by the provisions of Title III, Chapter I of Regulation (EC) No 883/2004 concerning benefits in kind 

Germany

Special sickness scheme for civil servants
B.
Special schemes for civil servants which are not covered by the provisions of Title III, Chapter I of Regulation (EC) No 883/2004, with the exception of article 19, paragraph 1 of article 27 and article 35, concerning benefits in kind.

Spain

Special scheme of social security for civil servants. 
Special scheme of social security for the armed forces. 
Special scheme of social security for the court officials and administrative staff.

C.
Special schemes for civil servants which are not covered by the provisions of Title III, Chapter II of Regulation (EC) No 883/2004 concerning benefits in kind

Germany

Special accident scheme for civil servants.
ANNEX III

Draft Statements for the Council Minutes
Statements by the Spanish delegation
1.
Article 25(6), (7) and 7(a)
Spain considers that Article 25(6), (7) and (7a), of the Proposal for a Regulation of the European Parliament and of the Council laying down the procedure for implementing Regulation (EC) No 883/2004 on the coordination of social security systems is related to Article 19 of Regulation (EC) No 883/2004 and has to be understood and interpreted in this way. Therefore, bearing in mind that the Spanish Public Health Services, according to Spanish legislation, do not refund, except in exceptional cases of vital emergency, treatments provided by private health institutions, the Spanish Social Security Administrations will apply paragraph 7a) and will not be able to provide national reimbursement rates in these cases. 

For treatments provided by doctors and hospitals depending on public institutions, taking into account that the sharing of costs by the insured person does not exist, the invoices that are issued by public doctors and hospitals correspond to the actual amount referred to in Article 61 of the Regulation laying down the procedure for implementing Regulation (EC) No 883/2004. 
2.
Ad Article 29
Spain considers that Article 29 of this Regulation should have included paragraph 2 of the Ruling on the case C-50/05, Maija T I Nikula that establishes: "However, Article 39 EC precludes the amount of pensions received from institutions of another Member State from being taken into account if contributions have already been paid in that other State out of income from work received in that State. It is for the persons concerned to prove that the earlier contributions were in fact paid."
Trying to obtain the necessary consensus and unanimity, the Spanish Delegation can accept not including a specific paragraph in Article 29 which would refer to paragraph 2 of this ruling, convinced that, in any case, the content of this judgment will continue to be applicable and therefore institutions and beneficiaries could require its implementation. In this sense, the Spanish Administration reserves its right to support the claims of the eventual beneficiaries of this ruling. Furthermore, the Spanish Administration is committed, in the event that a Member State applies Article 30 of Regulation (EC) No 883/2004 and consequently deducts contributions from the Spanish pensions in order to finance their sickness insurance, to reach agreements and arrangements with this Member State for assuming and transferring directly the amounts of contributions. The intention of the Spanish Administration is to avoid financial losses to the detriment of migrant workers who are beneficiaries of Spanish pensions and who reside in the territory of other Member States which provide for the collection of contributions on these pensions. 
_________________

ANNEX IV
EXPLANATORY NOTE

The text which should be submitted to the Council constitutes only a part of the Commission proposal; the examination of the remaining Chapters will continue over the next few months.

Since a legislative text can be given final approval only as a whole, partial agreement on Title III, Chapter I, is by definition subject to subsequent review, depending on how the rest of the Act develops. 
This applies, in particular, to the provisions in Article 26 on the authorisation and payment for scheduled treatment in another Member State since, in the interests of clarity and coherence, a final decision on these provisions should be taken in the light of discussions on a forthcoming Commission proposal covering patient mobility and health services, which is expected to include provisions for such scheduled treatments.
This also applies to Article 27(5) which will have to be revisited in the light of the outcome of the discussion on Article 82.

_________________







� 	OJ L166, 30.4.2004, corrigendum OJ L 200, 7.6.2004.


� 	Council Regulation (EEC) No 1408/71 on the application of social security schemes to employed persons, to self-employed persons and to members of their families moving within the Community, OJ L 149 of 5.7.1971, p. 2. Regulation last amended by Regulation (EC) No 1992/2006 (OJ L 392 of 30.12.2006, p. 1).


� 	New recital to replace the provisions in paragraph 2:


"(x) The implementing Regulation, and especially the provisions concerning the stay outside the competent Member State and concerning scheduled treatment, do not prevent the application of more favourable national provisions in particular with regard to the reimbursement of costs incurred in another Member State.
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