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I.
INTRODUCTION
1. On 29 April 2004, the European Parliament and the Council adopted Regulation (EC) No 883/2004
 on the coordination of social security systems (hereinafter referred to as the "basic Regulation") which is intended to replace Regulation (EEC) No 1408/71
. Article 89 of the basic Regulation requires that a Regulation laying down the procedures for its implementation be adopted. To this effect, on 31 January 2006, the Commission submitted the above-mentioned proposal for a Regulation to the Council.
2.
On 24 January 2006, the Commission also submitted a proposal for a Regulation amending Regulation (EC) No 883/2004 and determining the contents of Annex XI (doc. 5896/06). This proposal provides for supplementary provisions regarding specific aspects of individual Member States' legislations in order to ensure that the basic Regulation is smoothly applied in the Member States concerned. 
3.
The objective of the proposal for an implementing Regulation is to complete the process of modernising the rules currently applicable in this field, thus replacing the current implementing Regulation (Regulation (EEC) No 574/72). It aims, in particular, to define for all the parties involved (insured persons, their employers as the case may be, social security institutions and the competent authorities of the Member States) the procedures for implementing in practice the rules set out in the basic Regulation.
4.
The proposal completes the modernisation accomplished by virtue of the basic Regulation and seeks to improve current procedures by simplifying them and clarifying the existing provisions in many areas. In this respect, the proposal is intended to clarify the rights and obligations of the various stakeholders.
5.
The proposed legal bases being Articles 42 and 308 of the Treaty, the Council is required to act unanimously, in accordance with the co-decision procedure with the European Parliament.
6.
The European Parliament has not yet delivered its opinion. The Economic and Social Committee delivered its opinion on 26 October 2006.
7.
In view of the subject matter, the Regulation to be adopted will also apply to the European Economic Area.
8.
Due to the complexity and urgency of this file, and in accordance with the approach already taken in Council's discussions on the basic Regulation, it has been decided to aim for Council's agreement on a chapter-by-chapter basis. 
9.
In addition, in order to determine, for each Title of the proposal for a Regulation implementing the basic Regulation, whether the measures which are needed are either of a horizontal nature (if they are to cater for several Member States' similar specificities with regard to their social security systems and thus should be dealt with in the draft implementing Regulation) or specific to particular Member States (and should thus be subject to specific entries in the draft Regulation on Annex XI to the basic Regulation), the Social Questions Working Party agreed to the Austrian Presidency's suggestion to examine the two proposals jointly.
10.
In accordance with this procedure, on 1 June 2006, the Council reached a partial general approach on Titles I and II of the draft implementing Regulation and on the relevant parts of the draft Regulation amending the basic Regulation (docs. 9584/06 ADD 1 and 9613/06).
11.
On 1 December 2006, the Council further reached a partial general approach on Title III, Chapter IV, of the draft implementing Regulation and on the relevant parts of the draft Regulation amending the basic Regulation (docs 15600/06 and 15596/06).
12.
At the initiative of the German Presidency, the Social Questions Working Party further undertook to examine:

-
Title III, Chapter I (sickness, maternity and equivalent paternity benefits) of the proposal, in parallel with the relevant parts of the proposal for a Regulation amending the basic Regulation and determining the content of Annex XI (docs 9752/07 and 9759/07);
-
Title IV, Chapter I (Financial Provisions) of the proposal.

13.
At its meeting on 16 May 2007, the Committee of Permanent Representatives reached agreement in principle (subject to two parliamentary scrutiny reservations), on the text of Title IV, Chapter I, as set out in the Annex.

14.
The Danish and United Kingdom delegations maintained parliamentary scrutiny reservations. All delegations maintained linguistic scrutiny reservations.
15.
The explanatory note in Annex III to the Addendum to this note states that the Council's agreement is provisional since only part of the text has been examined.
16.
Pending receipt of the European Parliament's Opinion in first reading, the Permanent Representatives' Committee therefore invites the Council to reach a general approach on the text of Title IV, Chapter I, of the proposal for a Regulation, as set out in Annex I, subject to the conditions laid down in the Explanatory Note in Annex III.
____________________
ANNEX I
Title IV – Financial provisions
Chapter I – Reimbursement of the cost of benefits in application of Article 35 and
Article 41 of the basic Regulation 
Section 1 - Reimbursement on the basis of actual expenditure

Article 61
Principles
1.
For the purposes of applying Article 35 and Article 41 of the basic Regulation, the actual amount of the expenses for benefits in kind, as shown in the accounts of the institution that provided them, shall be reimbursed to the latter by the competent institution, except where Article 62 of the implementing Regulation is applicable.
2.
(deleted).
3.
If any or part of the actual amount of the expenses for benefits referred to in paragraph 1 is not shown in the accounts of the institution that provided them, the amount to be refunded shall be determined on the basis of a lump-sum payment calculated from all the appropriate references obtained from the data available. The Administrative Commission shall assess the bases to be used for calculation of the lump-sum payment and shall decide the amount thereof.
4.
Higher rates than those applicable to the benefits in kind provided to insured persons subject to the legislation applied by the institution providing the benefits referred to in paragraph 1 may not be taken into account in the reimbursement.
5. (deleted).

6. (deleted)
Section 2 – Reimbursement on the basis of fixed amounts

Article 62
Identification of the Member States concerned
1.
The Member States referred to in Article 35(2) of the basic Regulation whose legal or administrative structures are such that the use of reimbursement on the basis of actual expenditure is not appropriate are listed in Annex 3 to the implementing Regulation.
2.
(deleted).

3.
In the case of the Member States listed in Annex 3 to the implementing Regulation, the expenses for benefits in kind supplied to:

a)
family members who do not reside in the same Member State as the insured person, as provided for in Article 17 of the basic Regulation,
and to
b)
pensioners and members of their family, as provided for in Article 24(1) and Articles 25 and 26 of the basic Regulation,

shall be reimbursed by the competent institutions to the institutions providing the said benefits, on the basis of a fixed amount established for each calendar year. This fixed amount shall be as close as possible to actual expenditure.
Article 63
Calculation method of the monthly fixed amounts and the total fixed amount 

1.
For each creditor Member State, the monthly fixed amount per person (Fi) for a calendar year shall be determined by dividing the annual average cost per person (Yi), broken down by age group (i), by 12 and by applying a reduction (X) to the result according to the following formula:
Fi = Yi*1/12*(1-X)

Where:

-
the index (i = 1, 2 and 3) represents the three age groups used for calculating the fixed amounts:

i = 1: persons aged under 20

i = 2: persons aged from 20 to 64

i = 3: persons aged 65 and over

-
Yi represents the annual average cost per person in age group i, as defined in paragraph 2.
-
the coefficient X (0.2 or 0.15) represents the reduction as defined in paragraph 3.

2.
The annual average cost per person (Yi) in age group i shall be obtained by dividing the annual expenditure on all benefits in kind provided by the institutions of the creditor Member State to all persons in the age group concerned subject to its legislation and residing within its territory by the average number of persons concerned in that age group in the calendar year in question. The calculation shall be based on the expenditure under the schemes referred to in Article 23 of the implementing Regulation.

3.
The reduction to be applied to the monthly fixed amount shall, in principle, be equal to 20% (X = 0.20). It shall be equal to 15% (X = 0.15) for pensioners and members of their family where the competent Member State is not listed in Annex IV to the basic Regulation.
4. For each debtor Member State, the total fixed amount for a calendar year shall be the sum of the products obtained by multiplying, in each age group i, the determined monthly fixed amounts per person by the number of months completed by the persons concerned in the creditor Member State in that age group.

The number of months completed by the persons concerned in the creditor Member State shall be the sum of the calendar months in a calendar year during which the persons concerned have been, because of their residence in the territory of the creditor Member State, eligible to receive benefits in kind in that territory at the expense of the debtor Member State. These months shall be determined from an inventory kept for that purpose by the institution of the place of residence, based on documentary evidence of the entitlement of the beneficiaries supplied by the competent institution.

4a.
No later than five years after the entry into force of this Regulation, the Administrative Commission shall present a specific report on the application of this Article and in particular on the reductions referred to in paragraph 3. On the basis thereof, the Administrative Commission may present a proposal containing any amendments which may prove necessary in order to make sure that the calculation of fixed amounts comes as close as possible to the actual expenditure incurred and that the reductions referred to in paragraph 3 do not result in unbalanced payments or double payments for the Member States.

5.
The Administrative Commission shall establish the methods for determining the elements for calculating the fixed amounts referred to in the above paragraphs.
6.
Notwithstanding paragraphs 1 to 4, Member States may continue to apply Articles 94 and 95 of Regulation (EEC) No 574/72 for the calculation of the fixed amount for five years after the entry into force of the implementing Regulation, provided that the reduction referred to in paragraph 3 is applied. 
7.
(deleted). 
Article 64
Notification of annual average costs

1.
The annual average cost per person in each age group for a specific year shall be notified to the Audit Board by the end of the second year following the year in question at the latest. If the notification is not made by this deadline, the annual average cost per person which the Administrative Commission has last determined for a previous year will be taken.

2.
The annual average costs determined in accordance with the previous paragraph shall be published each year in the Official Journal of the European Union.

Section 3 – Common provisions

Article 65
Procedure for reimbursement between institutions
1.
The reimbursement between the Member States concerned shall be made as soon as possible. Every institution concerned shall be obliged to reimburse the claims before the deadlines mentioned below, as soon as it is in a position to do so. A dispute concerning one claim must not hinder the reimbursement of other claims.
2.
The reimbursements between the institutions of the Member States, provided for in Articles 35 and 41 of the basic Regulation, shall be made via the liaison body. There may be a separate liaison body for reimbursements according to Article 35 and for reimbursements according to Article 41 of the basic Regulation.
Article 66

Deadlines for the introduction and settlement of claims

1.
Claims based on actual expenditure shall be introduced to the liaison body of the debtor Member State within twelve months of the end of the calendar half-year during which these claims were recorded in the accounts of the creditor institution.

2.
Claims of fixed amounts for a calendar year shall be introduced to the liaison body of the debtor Member State within the twelve-month period following the month during which the average costs for the year concerned were published in the Official Journal of the European Union. The inventories according to Article 63 (4) of the implementing Regulation shall be presented by the end of the year following the reference year.

2a
In the case referred to in Article 6(4) second subparagraph of the implementing Regulation, the deadline referred to in paragraphs 1 and 2 shall not start before the competent institution has been identified.

3.
Claims introduced after the deadlines specified in paragraphs 1 and 2 need not be considered.
4.
The claims shall be paid to the liaison body of the creditor Member State referred to in Article 65 of the implementing Regulation by the debtor institution within eighteen months of the end of the month during which they were introduced to the liaison body of the debtor Member State. This does not apply to the claims which the debtor institution has rejected for a relevant reason within this period. 

5.
Any disputes concerning a claim shall be settled at the latest within 36 months following the month in which the claim was introduced.

6.
The Audit Board shall facilitate the final closing of accounts in cases where a settlement cannot be reached within the period referred to in the previous paragraph, and, upon a reasoned request by one of the parties, shall give its opinion on a dispute within six months following the month in which the matter was referred to it.
Article 67
Interest on late payments and down payments
1.
From the end of the eighteen-month period referred to in Article 66 (4) of the implementing Regulation, interest can be charged by the creditor institution on outstanding claims, unless the debtor institution has made, within six months of the end of the month during which the claim was introduced, a down payment of at least 90 % of the total claim introduced pursuant to Article 66 (1) or (2) of the implementing Regulation. For those parts of the claim not covered by the down payment, interest can only be charged from the end of the 36-months period referred to in Article 66(5) of the implementing Regulation.
2.
The interest shall be calculated on the basis of the reference rate applied by the European Central Bank to its main refinancing operations. The reference rate applicable shall be that in force on the first day of the month on which the payment is due.

3.
No liaison body shall be obliged to accept a down payment according to paragraph 1. However, if a liaison body declines such an offer, the creditor institution shall no longer be entitled to charge interest on late payments related to the claims in question beyond what is laid down in the second sentence of paragraph 1.
Article 68
Statement of annual accounts
1.
The Administrative Commission shall establish the claims situation for each calendar year in accordance with Article 72(g) of the basic Regulation, on the basis of the Audit Board’s report. To this end, the liaison bodies shall notify the Audit Board, by the deadlines and according to the procedures laid down by the latter, of the amount of the claims introduced by them and settled or contested to them (creditor position) and the amount of claims received and settled or contested by them (debtor position).

2.
The Administrative Commission may perform any appropriate checks on the statistical and accounting data used as the basis for drawing up the annual statement of claims provided for in paragraph 1 in order, in particular, to ensure that they comply with the rules laid down under this Title.
__________________

ANNEX II
ANNEX 3
Provisional list of

Member States claiming the reimbursement of the cost of benefits

 in kind on the basis of fixed amounts

(Article 62(1))

SPAIN

IRELAND

ITALY

MALTA

THE NETHERLANDS

PORTUGAL

FINLAND

UNITED KINGDOM

SWEDEN

________________
ANNEX III

EXPLANATORY NOTE
The text which should be submitted to the Council constitutes only a part of the Commission proposal; the examination of the remaining Chapters will continue over the next few months.

Since a legislative text can be given final approval only as a whole, partial agreement on Title IV, Chapter I, is by definition subject to subsequent review, depending on how the rest of the Act develops. 

This applies, in particular, to Article 61 the final text of which will depend on the outcome of the discussion on Article 82. In this respect, the Council agrees that an additional paragraph should be inserted in Article 82 in line with the provisions of Article 105 of Regulation (EEC) No 574/72.
With respect to Article 63, the Council agrees that, for the calculation of the annual average cost per person in each of the age groups listed in that Article, a Member State may determine aggregate averages on the basis of their statistical data where these data are broken down into smaller age groups.

_________________







� 	OJ L166, 30.4.2004, corrigendum OJ L 200, 7.6.2004.


� 	Council Regulation (EEC) No 1408/71 on the application of social security schemes to employed persons, to self-employed persons and to members of their families moving within the Community, OJ L 149 of 5.7.1971, p. 2. Regulation last amended by Regulation (EC) No 1992/2006 (OJ L 392 of 30.12.2006, p. 1).


� 	Provisional list as of 30 May 2007. 
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